
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/463/99/NJ 

In the complaint between: 

 

T T Matene Complainant 
 

and  

 

Noordberg Group Life-Assurance Scheme  Respondent 
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act of 1956 (“the Act”).  The complaint relates to the 

distribution of a death benefit by the respondent. 

 

2. An investigation was conducted by my investigator, Naleen Jeram.  No hearing was  

held in this matter.  For reasons which will appear fully below, I have decided to hand 

down a preliminary ruling.  

 

3. The complainant is Thandi Theresa Matene, a widow of Zone 11, Sebokeng, Gauteng. 

 The complainant has lodged the complaint in her personal capacity as well as on 

behalf of three minor children, who she is currently maintaining.  The minor children 

are:  Refentese Priscilla, Refilwe Faith and Rethabile Kenneth.  Prior to lodging of this 

complaint with this office, the complainant had entered into informal negotiations and 

correspondence with the respondent.  In these preliminary proceedings she was 

legally represented.  However, in all proceedings before me she was unrepresented.  

 

4. The respondent is Noordberg Group Life-Assurance Scheme, a scheme which falls 
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within the definition of pension fund organization contained in the Act (“the fund”).  

The fund is represented by its principal officer, Miss Jeanette van Heerden, who is also 

the personnel officer of the Noordberg Group, the participating employer in the fund. 

 

5. Mr Matene commenced employment with Noordberg (Pty) Ltd in 1985 and 

subsequently became a member of the fund. In 1986, he was divorced from his first 

wife, Mrs Paulina Matene.  Three children were born from this union, namely Paulous, 

Precious and Morena. In 1990, the complainant (Mrs TT Matene) and Mr Matene were 

married.  Hereafter the parties adopted a minor child. Two further children were born 

prior to their marriage (mentioned in paragraph 3), however, Mr Matene was clearly 

the father of these two children.  On 29 August 1996 Mr Matene died (“the 
deceased”). 

 

6. The fund has not referred me to the relevant rule in terms of which the death benefit 

became payable.  However, upon an inspection of the rules as a whole, it appears as if 

death benefits were regulated by rule 4.1, which reads: 

 
AMOUNT OF BENEFIT 

 

On the death of a Member the benefit payable subject to admission of liability by Liberty Life 

and the provisions of the Rules, shall be an amount equal to: 

 

(1) In the case of a member belonging to the Metal Industries Provident Fund, the Fund 

Salary. 

(2) In the case of a member belonging to the Engineering Industries Pension Fund, 

twice the Fund Salary. 

(3) In the case of any other Member, four times the Fund Salary, less an amount of 

R30,000.00 

 

The benefit described in paragraph (3) above, shall be increased by an additional benefit (if 

applicable), determined according to a set scale laid down by the Valuator.  This additional 

benefit is intended as a contribution towards the Member’s Income Tax liability. 
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 From the fund’s response, it appears as if a benefit of R276,418.24 (after tax) was 

available for distribution. 

 

7. The various factors considered by the fund in determining the circle of dependants and 

manner of distribution as well as the factual circumstances prior to the eventual 

distribution was summarized by Miss van Heerden of the fund as follows: 

 
• Mr Matene died on 29 August 1996 after nearly 11 years service.  He had signed a 

“Nomination of Beneficiary” form appointing his second wife as sole beneficiary of all 

benefits emanating from his death.  It was brought to the attention of the of the Personnel 

Manager by his first wife that he had three children by his previous marriage.  Legal 

opinion was obtained from Webber Wentzel Bowens and at a Trustee meeting held on 25 

November 1996 the matter was discussed and the following is an extract from the Minutes: 

 

• Mr P Matene’s Nomination of Beneficiary form had stated that this second wife 

should receive 100% of the death benefit due to his death.  It had been brought to 

the notice of the trustees that he has three children from a previous marriage and in 

terms of the law, these children should participate in the benefit.  Legal opinion had 

been obtained to confirm that the Trustees had the discretion and authority to do so 

and it had been decided to distribute the benefit equally between the six children 

(including a stepchild).  Mrs Matene had been informed of this decision and given an 

opportunity to raise objections , if any.  Mrs Matene had not objected to all the 

children participating but had stated that she felt the older children should receive 

less than her two small children.  Pennant would devise a formula that would 

recognize Mrs Matene’s objections. 

 

• Mrs T T Matene (complainant) was informed accordingly on 13 January 1997.  Her 

Attorney indicated in a letter dated 28 January 1997 that she was not against all the 

children being included in the payment to beneficiaries but objected to her not being 

included.  Nordberg replied to her attorney to the effect that the advance against funeral 

expenses amount of R15,000 and the repayment for Mr Matene’s housing loans of 

±R19,000 from the death benefit, constituted a payment to her as she would otherwise 

have been liable for these debts.  It was also considered that she was able to support 
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herself. 

 

• The fund’s actuaries prepared a spreadsheet allocating payments to each child based on 

the child’s age and the number of years to 21 years of age.  The intention being that the 

capital should last until the youngest child turned 21 years of age; payment to be made 

from growth and capital. 

 

• Through her attorneys Mrs T Matene (complainant) objected to the distribution schedule, 

demanding that she be paid on an amount of R30,000, failing which an application would 

be made to the Supreme Court. 

 

• In the meantime Mrs P Matene, the first wife, called at our offices advising that the sheriff 

was threatening to attach her furniture because of judgement in respect of school fees 

dating from prior to the date of death which were supposed to have been p[aid by the 

deceased but had not been paid.  She also stated that at the time of the divorce she was 

entitled to half the value of the house in terms of the marriage in community of property.  

There was also an amount of approximately R7,500 outstanding in respect of maintenance 

due to her children in terms of a Court Order. 

 

• It is also transpired that Mrs T Matene (complainant) had large debts in respect of 

electricity, rates and water. 

 

• It became obvious that besides the distribution of funds to the children, some settlements 

would have to be made to the two wives.  Several proposals and draft agreements were 

drawn up which were rejected by Mrs T T Matene (complainant). 

 

• The trustees considered Mrs P Matene’s claim to half of the value of the house to be a 

valid one.  To arrive at the reasonable value of the house it was arranged between 

Nordberg and Mrs P Matene’s attorneys that the house would be valued.  A valuation of 

R18,000 as at 1986  was received and considered to be reasonable. 

 

• Mrs P Matene’s attorneys demanded R20,000 as her share of the house but agreed to 

accept R10,000 as well as the arrear maintenance. 

 

• A meeting was held at Vreneeniging on 26 May 1997 when all this was discussed.  Mr 

Chonin indicated to Mrs T T Matene (complainant) that she did not need an attorney to 
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represent her, as this was not a court of law.  However, the attorney did appear on her 

behalf. 

 

• In August 1997 another draft agreement was prepared to which both ladies agreed 

verbally.  This was faxed to the attorneys acting for the ladies for perusal and approval but 

was rejected by Mrs T T Matene (complainant).  Amendments were made and eventually it 

was signed by both ladies. (Copy attached) No pressure was brought to bear on Mrs T T 

Matene by any person from Nordberg. 

 

8. Based on the above factual considerations, the fund effected the following distribution: 

 
Detail Mrs T T Matene  

(complainant) 
Mrs P Matene 

(first wife) 
Children 

(six) 
Advance against funeral 

expenses 

R15,000.00   

Standard Bank Housing Loan R17,219.00   

Water, rates and electricity R11,448.18   

School fees 1997 R 7,500.00   

School fees 1996 & 1997  R11,387.82  

Arrear maintenance  R10,890.00  

Half value of the house  R 9,000.00  

Deposited with Fairheads 

International Trust Co (SA) 

Ltd 

  R193,973.24 

TOTAL R51,167.18 R31,277.82 R193,973.24 

 

Furthermore, the complainant, Mrs P Matene and the fund entered into a tri-partite 

agreement, in terms of which the parties agreed to the aforesaid distribution.   

 

9. The complainant was dissatisfied with the aforesaid contribution.  In essence, she 

contends that the amounts received from the trust set up for the minor children is 

insufficient.  Furthermore, although not expressly stated so, she is challenging the 

basis on which Mrs P Matene received a portion of the benefit. 
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10. The relief sought by the complainant is summarized in her complaint as follows: 

 
I think that what will solve the problem is  

 

- an order that says what my rights are if they are not clear 
- an order telling the employer/fund to obey any law  

- an order changing a decision of the fund trustees if it was not fair. 
 

The relief will be for the Nordberg Company to release all the money that belongs to my children to 

me. My children are starving but there is money for them. 

 

11. Mrs van Heerden, in response argued that “from the time of Mr Matene’s death and 

the discovery of the fact that he had nominated his second wife as a sole beneficiary 

of all his benefits, excluding the children by his first marriage, the trustees of the fund 

took every precaution to ensure that they had acted in the interests of all the 

dependants and beneficiaries, that they had complied with the rules of the fund and 

within the law of succession”.  Therefore, she requested the complaint to be 

dismissed. 

 

12. The payment of any death benefit from a pension fund is regulated by section 37C of 

the Act, which in part, reads: 

 
37C. Disposition of pension benefits upon death of member. 

 

(1) Notwithstanding anything to the contrary contained in any law or in the rules of a 

registered fund, any benefit payable by such a fund upon the death of a member, shall, 

subject to a pledge in accordance with section 19(5)(b)(i) and subject to the provisions of 

section 37A (3) and 37D, not form part of the assets in the estate of such a member, but 

shall be dealt with in the following manner: 

 

(a) If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 
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dependant or, as may be deemed equitable by the board, to one of such dependants 

or in proportions to some of or all such dependants. 

 

13. Dependant is defined in section 1 as follows: 
 

Dependant, in relation to a member, means 

 

(a) a person in respect of whom the member is legally liable for maintenance; 

(b) a person in respect of whom the member is not legally liable for maintenance, if such 

person 

 

(i) was, in the opinion of the board, upon the death of the member in fact dependent on 

the member for maintenance; 

(ii) is the spouse of the member, including a party to a customary union according to 

Black law and custom or to a union recognized as a marriage under the tenets of any 

Asiatic religion; 

(iii) is a child of the member, including a posthumous child, an adopted child and an 

illegitimate child; 

 

 (c) a person in respect of whom the member would have become legally liable for 

maintenance, had the member not died; 

 

14. In terms of section 37C(1)(a), where there are dependants and no nominees, the 

trustees of the fund have to make an equitable distribution amongst the 

dependants.  Even though the complainant was nominated as a nominee, by virtue 

of being married to the complainant at the date of his death, she qualifies as a 

dependant which precludes her from qualifying as a nominee. Hence, the 

distribution is regulated by section 37C(1)(a). 

 

15. The trustees’ first task in any death benefit distribution is to determine the circle of 

dependants and nominees of the deceased.  The parties are ad idem that the six 

children of the deceased (including the adopted child) qualify as dependants.  

Furthermore, the complainant by virtue of her marriage to the deceased also falls 
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within the definition of dependant.   

 

16. The complainant has indirectly challenged the status of Mrs P Matene qualifying as 

a dependant.  Mrs P Matene was married to the deceased and from the evidence it 

appears as if the marriage was dissolved in 1986 by a divorce order.  She was not 

nominated as a beneficiary by the deceased.  Nor did she receive any maintenance 

in respect of herself from the deceased.  Therefore, on a proper interpretation of 

the definition of dependant contained in the Act, it is evident that Mrs Matene does 

not qualify as a dependant. 

 

17. Nevertheless, the trustees of the fund have awarded Mrs P Matene R31,277.82.  

They rationalized the distribution on the basis that R9,000 was due as a half share 

in a house to which she was entitled in terms of the divorce settlement.  

R11,387.82 was is respect of school fees owing in respect of the three minor 

children and R10,890.00 was in respect of arrear maintenance in respect of the 

children.  Whilst these creditors (school fees, arrear maintenance and divorce 

settlement) may have valid claims against the estate of the deceased, in terms of 

section 37C(1) they may not be set off against a death benefit payable by a 

pension fund organization as defined in the Act.  In terms of section 37C(1), any 

death benefit has to be distributed in terms of the scheme set up by the section 

other than a pledge in accordance with section 19(5)(b)(i) and the provisions of 

section 37A(3) and section 37D.  From the evidence, it appears as if the reasons 

for the set off do not fall within the exceptional circumstances referred to in section 

37C(1)(a) and therefore the distribution is unlawful.  That is, Mrs P Matene does not 

qualify as a dependant nor a nominee and nor are there exceptional circumstances 

created as in section 37C(1) applicable and therefore no benefit is due to her. 

 

18. However, I believe it would be premature to make a final order in this matter for the 

following reasons.  No hearing was held.  Mrs P Matene, who has a substantial 

interest in this matter has not been cited as a party to these proceedings.  In the 
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interest of procedural fairness, no final order can be made without Mrs P Matene 

being afforded an opportunity to forward submissions and arguments.  

Furthermore, the fund has not been afforded an opportunity to advance 

submissions regarding Mrs P Matene’s status as a dependant. 

 

19. In the interests of procedural fairness I consider it desirable to join Mrs P Matene as 

a respondent and to issue a rule nisi affording the parties an opportunity to make 

further submissions. 

 

20. The preliminary ruling of this tribunal is as follows: 

 

20.1 Mrs P Matene is joined as the second respondent to the complaint in terms 

of section 30G(d) of the Act. 

 

20.2 The first respondent is directed to serve a copy of the complaint, its 

response and this ruling upon the second respondent within 7 days of this 

ruling. 

 

20.3 A rule nisi is hereby issued in terms of which the parties are called upon to 

show cause, if any, within 21 days of this ruling why the following order 

should not be granted: 

 

20.3.1 It is declared that the payment of R31,277,82 to Mrs P Matene made 

by the first respondent on 4 December 1997 was unlawful and 

contrary to the provisions of section 37C of the Pension Funds Act of 

1956. 

 

20.3.2 The first respondent is directed to pay an amount of R31,277.82 to 

the complainant together with interest at the rate prescribed in the 

Prescribed Rate of Interest Act from 4 December 1997 until the date 
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of payment. 

 

 

Dated at CAPE TOWN this 3rd day of August 2000. 

 

 

 

 

___________________________ 

JOHN MURPHY 

Pension Funds Adjudicator 


